Brigham Young University Law School

BYU Law Digital Commons
Utah Court of Appeals Briefs

2005

City of Orem v. James H. Brown : Reply Brief
Utah Court of Appeals

Follow this and additional works at: https://digitalcommons.law.byu.edu/byu_ca2
Part of the Law Commons
Original Brief Submitted to the Utah Court of Appeals; digitized by the Howard W. Hunter Law
Library, J. Reuben Clark Law School, Brigham Young University, Provo, Utah; machine-generated
OCR, may contain errors.
Robert J. Church; Orem City Attorney's Office; Attorney for Appellee.
James Brown; Pro Se Appellant.
Recommended Citation
Reply Brief, Orem v. Brown, No. 20050463 (Utah Court of Appeals, 2005).
https://digitalcommons.law.byu.edu/byu_ca2/5811

This Reply Brief is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Court of Appeals
Briefs by an authorized administrator of BYU Law Digital Commons. Policies regarding these Utah briefs are available at
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html. Please contact the Repository Manager at hunterlawlibrary@byu.edu with
questions or feedback.

IN THE UTAH COURT OF APPEALS

CITY OF OREM,
Plaintiff and Appellee,

Appeal No. 20050463-CA
Trial Court Case Number: 055204006

vs.
JAMES H BROWN,

APPELLANT REPLY BRIEF

Defendant and Appellant

APPEAL FROM THE MAY 18, 2005 ORDER OF THE
THE FOURTH JUDICIAL DISTRICT - OREM COURT, UTAH COUNTY,
THE HONORABLE JOHN C. BACKLUND

Robert J. Church, Esq.
Orem City Attorney's Office
56 North State Street
Orem, UT 84057
Attorney for Appellee

James Brown
255 W. 2000 S
Orem, UT 84058
Pro Se Appellant

JTAH APPELLATE CO

MAY 0 1 2008

IN THE UTAH COURT OF APPEALS

CITY OF OREM,
Plaintiff and Appellee,

Case No. 20050463-CA
Trial Court Case Number: 055204006
APPELLANT REPLY BRIEF

vs.
JAMES H BROWN,
Defendant and Appellant

APPEAL FROM THE MAY 18, 2005 ORDER OF THE
THE FOURTH JUDICIAL DISTRICT - OREM COURT, UTAH COUNTY,
THE HONORABLE JOHN C. BACKLUND

Page 1

TABLE OF CONTENTS
ERROR WAS NOT HARMLESS ERROR

3

FACTUAL PRESENTATIONS OF THE STATE

3

FACTUAL BACKING FOR PREVIOUS CHARGES UNDER REVISED
STATUTE

7

STATE'S AMENDMENT OF CHARGE IS TROUBLING

7

CONCLUSION

8

TABLE OF AUTHORITIES
None

Page 2

ERROR WAS NOT HARMLESS ERROR
The State argues in their Response that the error was a harmless error. The State
presents that "[f]inally, appellant states that he was prejudiced by not being able to
present a defense to the new statute. However, he fails to cites any specific facts he was
unable to present or how that evidence would have changed the verdict of the trial."
To ensure that there is a response to this point, I represent that going into trial my
plan was to have the officer read the statute line by line and have him attempt to explain
to the court how I failed to comply with the two exemptions. I was unable to do this
because I was charged with a different statute that I did not have at my disposal and was
not prepared to defend myself against.
Again, although the Appellant and the State differ on whether any sustentative
difference exists between the two statutes, the mere fact that there is an argument that
differences exist show that a pro se defendant cannot be expected to handle such a drastic
change in circumstances immediately prior to trial. So even if the State's allegation that
the statutes are functionally the same is true (an allegation, mind you, that completely
disregards a fundamental principle of statutoiy interpretation), the change of the statute at
the time of trial still procedurally prejudiced the Appellant in this case.
FACTUAL PRESENTATIONS OF THE STATE
The State, in their Response, argues essentially a retrial of the case. The State
spends a great deal of time presenting facts that seem to be arguing that Appellant should
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have been found liable for something somewhere.
It is the position of the Appellant that this argument, express or implied, has no
place in an Appeal or its Response, because this Court should be hearing matters of law
and not rehearing matters of fact. Still, because it was raised by the State, the Appellant
is obligated to reply.
The State relies on numerous factual misstatements to present their arguments.
For example, the State argues, "Southbound traffic was forced to narrow to one lane to
get by the accident." This was refuted at trial and is clearly visible on the videotape.
Southbound traffic was freely flowing in two lanes, and only the left turn lane was
blocked.
The State argues, "Southbound traffic was backing up, with some cars traveling
west through the 'Home Depot' parking lot." Again, a cursoiy examination of the
videotape evidence contradicts this. The southbound traffic was freely flowing past the
accident, and some cars were even turning left into the Wal-Mart parking lot, despite
Officer Snyder blocking the left turn lane. None of these cars, incidentally, were ticketed
to Appellant's knowledge.
The State represents that "Prior to officers arrival, the tape shows dozens of
vehicles turning east into the Wal*Mart parking lot, west into the Home Base parking lot
or turning around and heading south." What the State neglects to mention was that
dozens of vehicles, including a UTA bus, also did exactly what Appellant did. Many of
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these vehicles, however, went even further by driving over the median to return to the
northbound lanes. Officer Snyder testified at trial that he witnessed some of these
infractions, yet he failed to issue citations to these drivers.
Further, the State's alleges that "hundreds" of vehicles went into the Wal-Mart
parking lot prior to the Appellant arriving on the scene. This is factually inaccurate, but
likely just hyperbole. In fact, the tape from Wal-Mart's security camera shows that once
the officers were set up at the scene, 14 cars entered the Wal-Mart or Home Base parking
lots, while seven took a route similar to the Appellant, for a ratio of 2:1. Even if the
State's statement of "hundreds" was hyperbole, however, it is not inconsequential, as the
conclusions drawn when one argues that "hundreds" of cars took one route rather than
about 66% of the cars (numbering only 14), this Court can be pushed to a different
conclusion than the facts dictate. If there are any questions on this, I encourage this
Court to review the tape themselves, as it will clearly demonstrate the inaccuracy of the
State's factual assertion.
The Slate aigues that "Southbound tiavel was heavy and it appealed like [the
Appellant] would have to weave in and out of traffic to get, to go more." On the
contrary, the video evidence clearly indicates that the Appellant waited until the
southbound lane was clear before entering it.
The State then argues that "since [Officer Snyder] was not sure whether the other
officers had placed their cars, he could not completely agree that it would appear that
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northbound traffic was being directed into the southbound lane."
Although the Appellant disagrees with the conclusions the State seems to be
drawing from this statement, even this statement supports the Appellant's position. If the
officer on the scene states that he can't figure out whether it appeared that the police cars
were directing traffic to do just what the Appellant did, it seems a stretch to hold an
individual liable for following what appeared to be the directions of the officer. If this
Court refers to the actual transcript rather than the assertions of the State in their
Response, the issue becomes even clearer. The officer testifies that it appears that the
police cars could have been directing traffic from the northbound lanes into the
southbound lanes, with no equivocation (see Transcript at ^[21, Line 10 through 13).
By the State's own arguments "[Appellant] must yield the right of way to
southbound traffic and second, he must yield the right of way to vehicles that are within a
distance constituting an immediate hazard." If that is the standard, then the videotape
evidence clearly indicates that Appellant followed both rules presented.
Further, the State's own witness, Officer Snyder, under direct examination,
testified that there were no officers directing traffic (they were otherwise occupied) and
they relied on their cars to direct traffic around the scene; and the position of their cars
appeared to be directing traffic into southbound lanes. No evidence was presented to
contradict this testimony and it is consistent with the videotape evidence. From the
evidence presented at trial it would appear that the Appellant followed the apparent
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directions of the officers at the scene.
These two things taken together (Appellant followed the rules as stated, and
Appellant followed the directions of the officers at the scene) would seem to suggest that
Appellant should have prevailed at trial.
FACTUAL BACKING FOR PREVIOUS CHARGES UNDER REVISED
STATUTE
In the Response, the State claims that Appellant presented no evidence of Mr.
Church prosecuting under the revised statue before Appellant. The evidence the State
claims regarding changing the charges is troubling in itself (see next section), but to
ensure there is no confusion on this issue, Appellant takes this opportunity to reply.
I did not search the computer records. I actually looked at the signed documents in
the files of the cases. These documents (see examples in addendum), bearing Mr.
Church's signature, show the 6a numbers, not the 6 numbers. This would indicate to me,
unless they went back and had Mr. Church resign new documents, that the original
documents filed with the court had the 6a numbers, not the older numbers.
STATE'S AMENDMENT OF CHARGE IS TROUBLING
In the Response, the State announces that "[djespite Mr. Church's amending the
charge to the old number and the judge granting the motion, when defendant's conviction
is researched on the state court computer system, it appears as a conviction for violating
U.C.A. 41-6a-701." This is extremely troubling, since Appellant was never charged
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under this statute (although he should have been), but now ultimately seems to have been
found liable under this statute.
From the perspective of a pro se defendant, it appears that the court has
altered the official record without notice, hearing, or any other process. It seems that
there should be some notice of some kind before the very basis for a charge is changed on
the official court records; especially when that change happens after the conclusion of
trial and while the matter is up on appeal.
CONCLUSION
WHEREFORE, the APPELLANT asks this Court for relief, including the vacating of the
judgment of the lower Court.

DATED this 1st of May, 2006.

H. Bro^
Pro Se Appellant and Defendant
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James Brown
255 W. 2000 S.
Orem, UT 84058
801-226-7776
Case Name: Orem v. Brown
Trial Court Case Number: 055204006
Appellate Court Case Number: 20050463-CA

I, James Brown, certify that on 1 May 2006, a true and correct copy of the
attached Appellant Reply Brief was delivered by hand to Robert J Church, counsel for the
appellee in this matter, at the following address:
Robert J Church
Orem City Attorney's Office
56 N State
Orem, UT 84057
801-229-7097
Dated this 1 May 2006.

se Defendant and Appellant

James H. Brown
Pro Se Defendant and Appellant
255 W. 2000 S.
Orem, UT 84058
801-226-7776

IN THE UTAH COURT OF APPEALS

CITY OF OREM,
Plaintiff and Appellee,

:
:

vs.

:

JAMES H BROWN,
Defendant and Appellant.

Case No. 20050463-CA
Trial Court Case Number: 055204006

ADDENDUM TO APPELLANT
REPLY BRIEF
:

The following four pages contain examples of files I recovered from the court records of
cases other than my own. In each of these cases, Mr. Church is listed as the prosecutor, the
alleged offense took place after the my citation was issued, and the arraignment took place prior
to my trial date. This would indicate to me that Mr. Church was, or should have been, aware that
the revised 6a statutes were in effect at the time my citation was issued.
The last page is an enlarged copy of the original citation issued by Officer Snyder at the
scene. The original citation was for a violation of 41-6a-914(l)(a). This would again indicate
that both Officer Snyder and Mr. Church were, or should have been, aware that the 6a statues
were in force at the time of my alleged violation.

DATE FILED
ARR. DATE

<fi-

3-31-05
5-2-05

F O U R T H D I S T R I C T C O U R JV S T A T E O F U T A H
U T A H C O U N T Y , C I T Y OF O R E M

DEPARTMENT
cH

CITY OF OREM,

INFORMATION
Plaintiff,

vs.

,

#

Case No .

John Lee Hawkins
I77F Sunset View Ln.
Eagle Mountain, UT 84043

QSS303753

Defendant
DOB: 8-27-85

OTNNo.

The undersigned Officer under oath states on information and belief that the defendant committed the crime(s) of:
DRIVING ON SUSPENSION, a Class C Misdemeanor, in violation of Section 53-3-227 (1), Utah Code Annotated
(1953, as amended), which the City of Orem has adopted by Section 19-1-1, Orem City Code (as amended), in that
on or about March 28, 2005, in Orem, Utah County, Utah, the defendant did drive a motor vehicle at a time when
his driver's license was suspended.
FAILURE TO STOP AT STOP SIGN, a Class C Misdemeanor, in violation of Section 41-6a-902(2)(a), Utah Code
Annotated (1953, as amended), which the City of Orem has adopted by Section 19-1-1, Orem City Code (as
amended), in that on or about March 28, 2005, in Orem, Utah County, Utah, being the driver of a vehicle on the
above-mentioned date the defendant did fail to stop at a stop sign.
This information is based on evidence obtained from the following witness:
Officer J. Bailey
Orem Department of Public Safety

Prosecutor

^

DATE FILED
ARR. DATE

3-31-05
5-2-05

F O U R T H D I S T R I C T C O U R T , S T A T E OF U T A H
U T A H C O U N T Y , C I T Y OF P R E M 6 E ^ A R T M E N T

CITY OF OREM,

INFORMATION
Plaintiff,

vs.
Stephanie Mills
440 West Center St.
Pleasant Grove, UT 84062

Case No

. oSSQOSlS'i

Defendant
DOB: 12-16-74

OTNNo.

The undersigned Officer under oath states on information and belief that the defendant committed the crime(s) of:
DRIVING ON SUSPENSION, a Class C Misdemeanor, in violation of Section 53-3-227 (1), Utah Code Annotated
(1953, as amended), which the City of Orem has adopted by Section 19-1-1, Orem City Code (as amended), in that
on or about March 28, 2005, in Orem, Utah County, Utah, the defendant did drive a motor vehicle at a time when
his driver's license was suspended.
SPEEDING, a Class C Misdemeanor, in violation of Section 4 l-6a-601, Utah Code Annotated (1953, as amended),
which the City of Orem has adopted by Section 19-1-1, Orem City Code (as amended), in that on or about March
28, 2005, in Orem, Utah County, Utah, the defendant did drive a motor vehicle at a speed greater than the lawful
speed limit, to wit: 49 miles per hour in a 40 mile per hour zone.
This information is based on evidence obtained from the following witness:
Officer J. Flygare
Orem Department of Public Safety

Prosecutor

DATE FILED
ARR. DATE

/ FOURTHDISTRICTCOURT,

STATEOFUTAH

U T A H C O U N T Y , C I T Y OF O R E M

DEPARTMENT

,
CITY OF OREM,

3-29-05
4-27-05

iH5
INFORMATION

Plaintiff,
vs.

Kirt R. Harris
5366 Edgewood Dr.
Provo, UT 84604

Case No.

Defendant
DOB: 11-13-67

OTNNo.

The undersigned Officer under oath states on information and belief that the defendant committed the crime(s) of:
NO PROOF OF INSURANCE, a Class B Misdemeanor, in violation of Utah Code Annotated 41-12a-302 (1953,
as amended), which the City of Orem has adopted by Orem City Code 19-1-1 (as amended), in that on or about
March 25, 2005, in Orem, Utah County, Utah, the defendant did operate, or allow to be operated, a motor vehicle
on a public highway without proof of the required security, or in the alternative, NO INSURANCE, a Class B
Misdemeanor, in violation of Utah Code Annotated 41-12a-301 (1953, as amended), which the City of Orem has
adopted by Orem City Code 19-1 -1 (as amended), in that on or about March 25,2005, in Orem, Utah County, Utah,
the defendant did operate, or allow to be operated, a motor vehicle on a public highway without the required
security.
FAILURE TO STOP AT STOP SIGN, a Class C Misdemeanor, in violation of Section 41-6a-902(2)(a), Utah
Code Annotated (1953, as amended), which the City of Orem has adopted by Section 19-1-1, Orem City Code
(as amended), in that on or about March 25, 2005, in Orem, Utah County, Utah, being the driver of a vehicle on
the above-mentioned date the defendant did fail to stop at a stop sign.
This information is based on evidence obtained from the following witness:
Officer D. Bingham
Orem Department of Public Safety

Prosecutor

DATE FILED
ARR. DATE

4-4-05
In Cust.

F O U R T H D I S T R I C T COURT, S T A T E O F . U 1 A H
U T A H COUNTY, C I T Y OF OREM D E P ^ f i T ^ J E N T
CITY OF OREM,

INFORMATION
Plaintiff,

vs.
Colby Nelson Manning
Transient
tf
^

/
^~J

Case No. \ ^ y ^ % V \

l*V

Defendant * j i /

DOB: 5-15-84

OTN No. 20287496

The undersigned Officer under oath states on information and belief that the defendant committed the crime(s) of:
DRIVING UNDER THE INFLUENCE, a Class B Misdemeanor, in violation of Section 41-6a-502, Utah Code
Annotated (1953, as amended), which the City of Orem has adopted by Section 19-1-1, Orem City Code (as
amended), in that on or about April 3,2005, in Orem, Utah County, Utah, the defendant did operate or was in actual
physical control of a motor vehicle at a time when he had sufficient alcohol in his body that a subsequent chemical
test shows that the person had a blood or breath alcohol concentration of .08 grams or greater at the time of the test;
and/or was under the influence of alcohol, any drug, or the combined influence of alcohol and any drug to a degree
that renders the person incapable of safely operating their vehicle; and/or has a blood or breath alcohol
concentration of .08 grams or greater at the time of operation or actual physical control.
ILLEGAL POSSESSION OR CONSUMPTION OF ALCOHOL, a Class B Misdemeanor, in violation of Section
32a-12-209(1), Utah Code Annotated (1953, as anfitende^) and adopted by 3-3-1, Orem City Code (as amended),
in that on or about April 3, 2005, in Orem, Utah Cojjppf, Utah, the defendant did purchase, attempt to purchase,
solicit another person to purchase, accept, consume <|r have in his possession any alcoholic beverage at a time when
d e f e n d a n t W a c nnHpr t w p n t v - n n p (0 1 ^ VPATQ n f acrp

This information is based on evidence obtained from the following witness:
Officer S. Norman
Orem Department of Public Safety

Prosecutor

C

' CITYOFOREM ?
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OREM DEPARTMENT OF PUBLIC SAFETY CASENOv',,
* "
UNIFORM CITATION OR INFORMATION
± AND NOTICE TO APPEAR ;•

THE DEFENDANT IS HEREBY
GIVEN NOTICE TO APPEAR IN:
Name

$ FOURTH DISTRICT COURT S
A 97 E. CENTER, OREM, UTAH
764-5860
„-.. .-- g „.
...

-

"<

"»-

(Last)

^ £ ~

• TRAFFIC SCHOC)L>229-7070
V 95 EAST CENJERTOREM, UTAH
"" SIGN UPJWITHIN 14 CALENDAR DAYS
= D MANDATORY COURT APPEARANCE.;

(First)

Vi

• S ^3W<>

Address

<„

CITATION NO

(City) B » .

-

< (State)

ML
Place of Birth
Driver License No.
Picture ID

WtA

'&L

Social Security Number
State

/

U,

U

wt*

Ht>

Vehicle, License No.

Vehicje ColorJ j Vehicle Year Vehicle Make. «£,

Type -u

[JSfYes DNo
X^ry^^dS
DATE:
-" 7 ^
TIMEE: 10:00 a.m.
THE ABOVE NAMED DEFENDANT IS CHARGED WITH VIOLATING:
UTAH CITY .
D FOURTH DISTRICT JUVENILE COURT
r 2021 SO. STATE, PROVO, UTAH
_ 3 5 4 - 7 2 3 8 , / , ..
,
^
' 4tt

/

• •-'• *r

£

^

'*

•>* .",'

g

^JUVENILE DEFEI^.AW PARISH/GUARDIAN:
Not less than (5) five nor more Ithan (14)
fourteen days after issuance of this citation.

r:

FOR COURT USE ONLY - DATE OF CONVICTION/FORFEITURE

>MITTIN(£ pUlLTj-PROMISBip APP^AI^ASJDIRECTED HEREIN:
WITHOUT ADMITTING

VINE

SUSPENDED _

SIGNATURE

JAIL

SUSPENDED
V;

PLEA/FINDING
• Guilty
'>" /. *g
D No Contest -\
D Not Guilty |
D Forfeited Bail
DLD
USE

SEVERITY

%3**4^

I CERTIFY THAT COPY OF THIS CITATION OR INFORMATION WAS DULY SERVED -UPON
DEFENDANT ACCORDING TO LAW ON THE ABOVE DATE AND I KNOW OR BEUEVE AND
ALLEGE THAT THE ABOVE NAMED DEFENDANT DID COMMIT THE OFFENSE HEREIN^
FORTH CONTRARY TO LAW. I FURTHER CERTIFY THAT THE COURT TO WHICH THE DEFEND,
HAS BEEN DIRECTEQiJO APPEARiS-T^IE PRO££?R COURT PURSUANT TO SECTION 77*7-

• Minimum
• Intermediate
D Maximum

OFFICER

ID#

COMPLAINAI

ID#

DATE

MISD. CIT. — BCI
TRAFFIC —COURT

ij&f&}

:

I? ^"^iflr^lfflc;,
Docket No.

